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Fi ndi ngs of Significant Contribution and Rul emaki ng on
Section 126 Petitions for Purposes of Reducing Interstate
Ozone Transport

ACGENCY: Envi ronnmental Protection Agency (EPA).

ACTI ON: Advance notice of proposed rul emaki ng.

SUMVARY: I n accordance with sections 126 and 110(a)(2) (D)
of the Clean Air Act (CAA), EPA plans to take rul emaki ng
action on petitions filed by eight Northeastern States
seeking to mtigate what they describe as significant
transport of one of the main precursors of ozone snpg,

ni trogen oxi des (NOx), across State boundaries. Each
petition specifically requests that EPA nake a finding that
NOx em ssions fromcertain major stationary sources
significantly contribute to ozone nonattai nnment problens in
the petitioning State. |f EPA makes such a finding, EPA
woul d be authorized to establish Federal emssions limts
for the sources. The petitions recomrend control |evels for
EPA to consider. The eight Northeastern States that filed
petitions are Connecticut, Mine, Mssachusetts, New
Hanmpshi re, New York, Pennsylvani a, Rhode Island, and

Ver nont .



Thi s notice announces the Agency's schedul e for
rul emeki ng on the section 126 petitions, provides EPA' s
prelimnary identification of sources naned in the petitions
that significantly contribute to nonattai nment problens in
the petitioning States, provides EPA's prelimnary
assessnent of the types of recommended emi ssion limtations
and conpliance schedules set forth in the petitions, and
di scusses | egal and policy issues raised under section 126.

The transport of ozone is inportant because ozone has
| ong been recogni zed, in both clinical and epi dem ol ogi cal
research, to affect public health. There is a w de range of
ozone-i nduced health effects, including decreased |ung
function (primarily in children active outdoors), increased
respiratory synptons (particularly in highly sensitive
i ndi vidual s), increased hospital adm ssions and energency
roomvisits for respiratory causes (anong children and
adults with pre-existing respiratory di sease such as
asthma), increased inflamuation of the |ung, and possible
| ong-term damage to the | ungs.
DATES: The EPA is establishing an informal 30-day comment
period for today's advance notice of proposed rul emaking
(ANPR), ending on [insert 30 days from publication]. Please
di rect correspondence to the address specified below. See

SUPPLEMENTARY | NFORMATI ON for further informati on on the



ANPR coment peri od.

A public hearing for the future proposed rul emaki ng on
the section 126 petitions will be held on Cctober 28 and 29,
1998.

ADDRESSES: Docunents relevant to this action are avail able
for inspection at the Air and Radi ati on Docket and

I nfformati on Center (6101), Attention: Docket A-97-43, U S
Envi ronnmental Protection Agency, 401 M Street SW room M
1500, Washi ngton, DC 20460, tel ephone (202) 260- 7548,
between 8:00 a.m and 4:00 p.m, Monday though Friday,
excluding | egal holidays. A reasonable copying fee nay be
charged for copying.

Witten comments should be submtted to this address.
Comrents and data may al so be submtted electronically by
follow ng the instructions under SUPPLEVMENTARY | NFORVATI ON
of this docunent. No confidential business information
shoul d be submtted through e-mail.

The public hearing on the future proposed rul emaki ng on
the section 126 petitions will be held on Cctober 28 and 29,
1998 at the EPA Auditoriumat 401 M Street SW Washi ngton,
DC, 20460.

FOR FURTHER | NFORMATI ON CONTACT: Carla O dham Ofice of Ar
Quality Planning and Standards, Air Quality Strategies and

St andards Division, MD-15, Research Triangle Park, NC



27711, tel ephone (919) 541-3347.
SUPPLEMENTARY | NFORVATI ON:
Comment Peri od

This ANPR gives EPA' s prelimnary assessnment of the
petitions and rai ses a nunber of |egal and policy issues
related to the section 126 provisions. |If coments are
submtted within 30 days of publication of this notice, EPA
w || have adequate tine to take the comments into account in
the deli berative process for the rul emaki ng proposal. As
di scussed in Section V of this notice, under a proposed
consent decree, EPA must publish the section 126 rul emaking

proposal in the Federal Reqgister by Septenber 30 of this

year. A formal comrent period and public hearing wll be
provided for the proposal. The EPA will respond to coments
on this ANPR, if any conment is appropriate, when it
responds to coments on the proposal.
Avai l ability of Related Information

The official record for this rulemaking, as well as the
public version, has been established under docket nunber A-
97-43 (including comments and data submitted electronically
as described below). The eight petitions are contained in
this docket. A public version of this record, including
printed, paper versions of electronic conments, which does

not include any information clainmed as confidential business



information, is available for inspection from8 a.m to 4
p. m, Monday through Friday, excluding |egal holidays. The
of ficial rulemaking record is |located at the address in
ADDRESSES at the beginning of this docunent. Electronic
comments can be sent directly to EPA at: A-and-R-

Docket @panui | . epa. gov. Electronic coments nust be
submtted as an ASCI| file avoiding the use of special
characters and any formof encryption. Coments and data
will also be accepted on disks in WrdPerfect in 5.1 file
format or ASCII file format. Al comments and data in

el ectronic formnust be identified by the docket nunber A-
97-43. Electronic coments on this ANPR rule may be filed
online at many Federal Depository Libraries.

The EPA is conducting a separate rul emaki ng action that
contain actions and information related to this ANPR
"Finding of Significant Contribution and Rul emaki ng for
Certain States in the Ozone Transport Assessment G oup
Regi on for Purposes of Reducing Regi onal Transport of
Ozone," (see 62 FR 60318; Novenber 7, 1997 and a
suppl enent al proposal being published in late April or early
May 1998.) Docunents related to these proposals are
avai l abl e for inspection in Docket No. A-96-56 at the
address and tines given above. This rul emaking action is

hereafter referred to as the proposed NOx State



i npl ementation plan (SIP) call (proposed NOx SIP call). The
proposed NOx SIP call and associ ated docunents are | ocated
at http://ww. epa. gov/ttn/oarpg.otagsip.htm.

Addi tional information relevant to this ANPR concerning
the Ozone Transport Assessnent Goup (OTAG is available on
the Agency's Ofice of Air Quality Planning and Standards
(OQAQPS) Technol ogy Transfer Network (TTN) via the web at
http://ww. epa. gov/ttn/. |f assistance is needed in
accessing the system call the help desk at (919) 541-5384
in Research Triangle Park, NC. Docunents related to OTAG
can be downl oaded directly from OTAG s webpage at
http://ww. epa. gov/ttn/otag. The OTAG s technical data are
| ocated at http://ww..iceis.ncnc. or g/ OTAGDC.
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Proposed NOx SIP Call, and the Revised Ozone Nati onal
Ambient Air Quality Standard ( NAAQS)

Today’ s action occurs agai nst a background of a major
national effort, spanning at |east the last 10 years, to
anal yze and take steps to mtigate the problem of the
transport of ozone and its precursors across State
boundaries. This effort has grown nore intensive in the
past several years with the approval of the OTC NOx MU by
11 of the Northeastern States and the District of Colunbia
included in the OIC, the conpletion of the OTAG process, and
the publication of EPA's proposed NOx SIP call. In
addition, in July 1997, EPA issued a revised NAAQS for
ozone, which is determ ned over an 8-hour period (the 8-hr
standard). This new 8-hr standard nust now be taken into
account, along with the pre-existing 1-hr standard, in
resolving transport issues. These issues and events are
detailed in the proposed NOx SIP call (62 FR 60318) and
famliarity with that notice is assunmed for purposes of
today’s noti ce.

B. Section 126

Today’ s action focuses on section 126 of the CAA
Subsection (a) of section 126 requires, anong other things,
that SIPs require major proposed new (or nodified) sources

to notify nearby States for which the air pollution |evels



may be affected by the fact that such sources have been
permtted to commence construction. Subsection (b)
provi des:

Any State or political subdivision may petition
the Adm nistrator for a finding that any nmajor
source or group of stationary sources emts or
would emt any air pollutant in violation of the
prohi bition of section 110(a)(2)(D)y(ii) . . . or
this section.

Subsection (c) of section 126 states that--

[1]t shall be a violation of this section and the
applicable inplenentation plan in such State [in
whi ch the source is located or intends to | ocate]-

(1) for any major proposed new (or nodified)
source with respect to which a finding has been
made under subsection (b) of this section to be
constructed or to operate in violation of the
prohi bition of section 110(a)(2)(D(ii) . . . or
this section, or

(2) for any major existing source to operate
nmore than three nonths after such finding has been
made with respect to it.
However, subsection (c) further provides that EPA may permt
the continued operation of such najor existing sources
beyond the 3-nmonth period, if such sources conply wth EPA-
promul gated em ssions |imts within 3 years of the date of
t he finding.

Section 110(a)(2)(D) provides the requirenent that a
SI P contai n adequate provisions --

(i) prohibiting, consistent with the provisions of

this title, any source or other type of em ssions

activity wwthin the State fromemtting any air

pol lutant in amounts which will--
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(I') contribute significantly to nonattai nnment
in, or interfere with maintenance by, any ot her
State with respect to [any] national . . . anbient
air quality standard, or

(I'1) interfere with neasures required to be
included in the applicable inplenmentation plan for
any other State under part Cto prevent
significant deterioration of air quality or to
protect visibility.

(1i1) insuring conpliance with the applicable
requi renents of sections 126 and 115 (relating to
interstate and international pollution abatenent)

For purposes of today’s ANPR, it is EPA's prelimnary
view that, with respect to existing stationary sources,
sections 126(b)-(c) and 110(a)(2) (D), read together,
authorize a downwind State to petition EPA for a finding
that em ssions frommajor stationary sources upw nd of the
State contribute significantly to nonattai nnent, or
interfere with nmai ntenance, of a NAAQS in the State. |If EPA
grants the requested finding, EPA nust directly regulate the
sources. Sources would have to conply with the em ssions
[imts within 3 years fromthe finding. The EPA
acknow edges that others have urged different readi ngs of
sections 126(b)-(c) and 110(a)(2) (D), and EPA solicits
comments thereon, as described in Section IV bel ow.

In a letter dated August 8, 1997, to Mchael J. Walls,
Chi ef, Environnental Protection Bureau, O fice of Attorney
CGeneral, State of New Hanpshire, from Mary D. N chols
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Assistant Adm nistrator for Ar and Radi ati on, EPA provided
prelimnary and general gui dance concerning section 126 and
the process of submtting petitions (Nichols letter). This
| etter has been placed in the docket for today's action.

In Section IV of this notice, below EPA discusses
| egal and policy issues raised under section 126 and
requests coments on the various issues.
C. Summary of Section 126 Petitions

On August 14-15, 1997, EPA received eight section 126
petitions submtted individually by ei ght Northeastern
States. The petitioning States are Connecticut, Mine,
Massachusetts, New Hanpshire, New York, Pennsylvania, Rhode
| sl and, and Vernont. Each petition requests EPA to nmake a
finding that certain major stationary sources in upw nd
States contribute significantly to nonattai nnment, or
interfere with nmai ntenance, in the petitioning State. Al
of the petitions seek a finding and relief under the 1-hr
st andard; Massachusetts, Pennsylvania, and Vernont al so seek
a finding and relief with respect to the 8-hr standard.

The petitions vary as to the type and geographic
| ocation of the sources identified as significant
contributors. Sone petitions identify specific sources,
others |list source categories. The sources and source

categories include electric generating plants, fossil fuel-
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fired boilers and other indirect heat exchangers, and
certain other related stationary sources that emt NOx. Al
the petitions target sources in the Mdwest; sone al so
target sources in the South and Northeast.

The petitions also vary as to the |evel of controls
they recomrend be applied to the sources to mtigate the
transport problem Several reconmend EPA establish a 0.15
I b/ mBtu NOx emssion |imtation inplenmented through a cap-
and-trade program The petitions are described in greater
detail in Sections Il and Ill of this notice.

All of the petitions rely, in part, on OTAG anal yses
for technical support. |In addition, the States submtted a
vari ety of other technical analyses which include
conput eri zed urban airshed nodeling, wind trajectory
anal yses, results of a transport study by the Northeast
States for Coordinated Air Use Managenent, and cul pability
anal yses.

D. Relationship to NOx SIP Cal

The sources, or groups of sources, identified in the
petitions may al so be subject to State-adopted em ssion
limtations and control schedules in response to a separate
rul emeki ng action on regional ozone transport--the NOx SIP
call.

In the proposed NOx SIP call, EPA nmade a proposed

12



determ nation that NOx em ssions from 22 eastern States and
the District of Colunbia significantly contribute to
nonat t ai nnent problens in dowmw nd States with respect to
both the | ong-standing 1-hr NAAQS and the new 8- hr NAAQS.
The EPA proposed that these jurisdictions be required to
revise their SIPs to reduce Statew de NOx em ssions to a
specified level. The proposal is designed to assure that
SIPs neet the requirenents of section 110(a)(2)(D), which
mandat es that SIPs contain adequate provisions prohibiting
em ssions that significantly contribute to downw nd
nonat t ai nnent .

The proposed NOx SIP call is the result of technical
anal yses and recommendati ons by the OTAG a group conprised
of EPA and the 37 eastern-nost States in the Nation, as well
as industry and environnental groups. Because the NOx SIP
call process overlaps considerably with the section 126
petition process, EPA believes it is inportant to coordinate
the two actions as nuch as possi bl e.

E. Proposed Rul emaki ng Schedul e

Section 126(b) requires EPA to nake the requested
finding, or deny the petition, wthin 60 days of receipt.

It also requires EPA to provide a public hearing for the
petition. 1In addition, EPA s action under section 126 is

subject to the procedural requirenents of section 307(d) of
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the Act. One of these requirenents is notice-and-coment
rul emaki ng. Section 307(d) provides for a tine extension,
under certain circunstances, for rul emakings subject to that
provision. Specifically, it allows statutory deadlines that
require pronulgation in less than 6 nonths from proposal to
be extended to not nore than 6 nonths from proposal to
afford the public and the Agency adequate opportunity to
carry out the purposes of section 307(d). In three notices
dated Cctober 22, 1997 (62 FR 55769), Novenber 20, 1997 (62
FR 6194), and January 2, 1998 (63 FR 26), EPA ultimately
extended the deadline for action to Decenber 18, 1997.

On February 25, 1998, the eight petitioning States
filed a conplaint in the US. District Court for the
Southern District of New York to conpel EPA to take action
on the States' section 126 petitions. The EPA and the eight
States filed a proposed consent decree that woul d establish
a schedule for acting on the petitions. Pursuant to CAA
section 113(g), the EPA has solicited conmments on the
proposed consent decree, by notice dated March 5, 1998 (63
FR 10874). The comrent period closed April 6, 1998.

The schedul e reconmended in the proposed consent decree
woul d require EPA to take final action on at |east the
technical nmerits of the petitions by April 30, 1999. The
recommendati on would further provide for an alternative
schedul e under which EPA could delay final action on the

14



petitions until May 1, 2000. The section 126 rul emaki ng
schedul e is described in nore detail in Section V of this
noti ce.
1. Prelimnary Analysis of Significant Contribution
A. Background

This section describes EPA' s prelimnary anal ysis of
whet her the sources identified in the section 126 petitions
significantly contribute to nonattai nment problens in the
ei ght petitioning States. The EPA is relying on information
included in the proposed NOx SIP call on significant
contribution for this analysis. The proposed NOx SIP cal
significance determ nation was based upon a "wei ght of
evi dence" approach in which a range of technical information
was eval uated against a set of factors, as described bel ow
This section presents (1) general information on the
i nportance of transport to ozone formation, (2) the
coll ective nature of the contribution of man-nmade em ssions
to ozone formation, (3) factors considered in the weight of
evi dence approach and findings of significant contribution
in the proposed NOx SIP call, and (4) analysis of these
findings relative to each of the petitions.
B. Regional Ozone and Interstate Transport

The inportance of interstate transport to the regional

ozone problem and contributions fromupw nd States to
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downwi nd States is supported by nunerous studies of air
qual ity neasurenents and nodel i ng anal yses. |n general,
ozone epi sodes occur on many spatial and tenporal scales
ranging fromlocalized subregional events lasting a day or
two, up to regi onw de episodes lasting as long as 10 - 14
days. The frequency of |ocalized versus regional episodes
depends on the characteristics of the |arge-scale

met eor ol ogi cal patterns which control the weather in a
particul ar summer season. In sonme cases, |local controls
al one are not sufficient to reduce ozone during regionw de
epi sodes since a substantial anount of ozone may be
transported into the area from upw nd sources.

The National Research Council report, "Rethinking the
OCzone Problemin Uban and Regional Air Pollution,"?! cites
numer ous studi es of w despread ozone episodes during
summertinme neteorological conditions in the East. These
epi sodes typically occur when a | arge, slow noving, high
pressure system envelopes all, or a large portion of, the
Eastern United States. The relatively clear skies normally
associated wth such weather systens favor high tenperatures
and strong sunlight, which enhances the formation of high

ozone concentrations. In addition, the wind flow patterns

INat i onal Research Council, Committee on Tropospheric Ozone
Formati on and Measurenent, "Rethinking the Ozone Problemin
Urban and Regional Air Pollution," pp. 93-107, National
Acadeny Press, Washi ngton, DC, 1991.
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can lead to a build up of ozone concentrations and the
potential for |ong-range ozone transport. Specifically,

W nds are generally light in the center of high pressure
systens so that areas under the center may have near-
stagnation conditions resulting in the formati on of high
ozone levels. As the high pressure system noves eastward,
w nds beconme stronger on the "backside" which increases the
potential for these high ozone levels to be transported to
nmore di stant downw nd | ocations. Over several days, the

em ssions fromnunerous small, nmedium and large cities,
maj or stationary sources in rural areas, as well as natural
sources, conbine to forma "background"” of noderate hourly
ozone |levels ranging from80 to 100 ppb? of which only 30 to
40 ppb may be due to natural sources. Hourly ozone
concentration levels in the range of 80 to 100 ppb and

hi gher have al so been neasured by aircraft aloft, across
portions of the Northeast3® Because this |evel of
background ozone is so close to the ozone NAAQS, even a
smal | anmpunt of |ocally-generated ozone will result in an
exceedance.

C. Coll ective Contribution to Nonattai nnent

2Nort heast States for Coordinated Air Use Managenent, "The
Long- Range Transport of Ozone and Its Precursors in the

Eastern United States," March 1997, Boston, MA.  (Docunent
is available in Docket A-96-56 for the NOx SIP call.)

3 bi d.
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Ozone is generally the result of cunulative em ssions
of NOx and vol atile organi c conpounds (VOC) from hundreds of
stationary sources and mllions of vehicles, each of which
is likely to be responsible for nmuch I ess than 1 percent of
the overall inventory of precursor em ssions. A source (or
group of sources) should not be exenpted fromtreatnment as a
significant contributor nerely because it may be a snall
part, in terns of total em ssions, of the overall problem
when all or nost other contributors, individually, are also
relatively small parts of the overall problem This
situation, in which a nunber of individual (and sonetines
smal | ) sources collectively cause a significant inpact on
air quality, is a major aspect of the contribution issue.

As noted above, the noderate-to-high ozone | evels which
cover broad regions are the result of em ssions from
mllions of individual sources interacting over multiple
days. The contribution to downw nd nonattai nment results
fromthe cunul ative contribution fromall sources invol ved
in this process.

In light of these considerations, in the proposed NOx
SIP call, EPA believed it not appropriate to define a bright
line test for significant contribution. Instead, EPA relied
on a wei ght of evidence approach, based on a range of
information, for determ ning whether a State nakes a
significant contribution to downw nd nonattai nnment.

18



D. Wight of Evidence Approach and Findings of Significant
Contri bution
The factors considered by the EPA in the proposed NOx
SIP call for determ ning whether a contribution is
significant include:
. the transport di stance between the upw nd source area
and t he downw nd probl em area;
. t he anount of the contribution (ppb above the | evel of

t he ozone standard) nade to the downw nd nonattai nnent

ar ea;
. t he geographic extent of the contribution doww nd; and
. the level of em ssions in the area upwi nd of a

nonat t ai nnment ar ea.

Details of the nmethodol ogy and approaches followed by EPA in
its analysis of these factors are docunented in the proposed
NOx SIP call*

In brief, the results of the OTAG air quality,
trajectory, and w nd vector analyses indicate that the 1- to
2-day transport distance scale for the northern portion of
the OTAG donain is generally in the range of 150 to 500
mles. This information was used to identify a set of
States which could potentially contribute to downw nd

nonattai nment. The anmpunt of contribution and geographic

‘“For a technical description of this nodeling, see proposed
NOx SIP call, 62 FR 60, 335-337.
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extent of contribution fromupw nd areas to downw nd
nonattai nment were quantified by EPA based on anal ysis of

t he OTAG subregional nodeling. In these nodel runs, al
manmade em ssions were renoved in each of 12 subregions (see
Figure 1), individually. The resulting "ppb" contributions
were tabul ated by State for areas within the State which (a)
currently violate the NAAQS, based on 1993-1995 anbi ent
monitoring data and (b) which are al so expected to continue
to violate the NAAQS, based on future-year 2007 nodeling of
CAA controls®. Contributions to 1-hr and 8-hr nonattai nnent
were consi dered separately. The nodeling results indicate
that em ssions from States wholly or partially contained in
Subregions 1 through 9 produce | arge and frequent
contributions to downw nd nonattai nnent for both NAAQS. The
EPA then exam ned NOx em ssions data along with the OTAG

trajectory and nodeling results to identify 23 jurisdictions

These areas are considered as having a "nonitored" plus
"nodel ed" ozone problem and are referred to as

"nonattai nnment"” for the purposes of this discussion.
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which it proposed to determ ne make a significant
contribution to nonattainnent of both the 1-hr and 8-hr
NAAQS in downwi nd States. These jurisdictions are:

Al abama, Connecticut, Delaware, D strict of Colunbia,
Ceorgia, Illinois, Indiana, Kentucky, Maryland,
Massachusetts, M chigan, M ssouri, New Jersey, New York,
North Carolina, Chio, Pennsylvania, Rhode Island, South
Carolina, Tennessee, Virginia, West Virginia, and Wsconsin.
E. Technical Approach to Prelimnary Analysis of Petitions

The EPA is in the process of gathering and revi ew ng
technical information to determ ne whether EPA should find
that certain large upwi nd stationary sources and/or source
categories of NOx named in each petition contribute
significantly to nonattainnment in the petitioning States.
The EPA expects to propose its findings in a subsequent
notice of proposed rul emaking. The follow ng prelimnary
anal ysis should not be interpreted as a proposed finding of
significant contribution for these petitions.

The EPA has exam ned the petitions based on the
significant contribution analysis in the proposed NOx SIP
call. First, EPA determined if those source areas
identified by the petitioners are located in States which
EPA, in the proposed NOx SIP call, proposed to determ ne

make a significant contribution to downw nd nonattai nnment.
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Second, EPA exam ned subregi onal nodeling results to
ascertain the predicted contributions to nonattai nnment
relative to the source areas naned in each petition

The source areas naned in petitions submtted by
Connecti cut, Massachusetts, New Hanpshire, New York, Rhode
| sl and and Vernont are generally limted to States which
were found in the proposed NOx SIP call to nmake a
significant contribution to doww nd nonattai nment. The
geogr aphic area covered by each petition is shown in Figure
2. Specifically, the New York and Connecticut petitions
cover sources in areas extending west and south of each of
these States up to the western boundaries of Subregions 2
and 6 and the southern boundaries of Subregions 6 and 7.
For the New York petition, this includes all or portions of
the following States: Del aware, |ndiana, Kentucky, Maryl and,
M chi gan, New Jersey, North Carolina, Chio, Pennsylvani a,
Tennessee, Virginia, and West Virginia. |In addition to
these States, the Connecticut petition also covers sources
in portions of New York. The Massachusetts and Rhode | sl and
petitions nanme specific sources in individual counties
wi thin the Subregion 6 States of Indiana, Kentucky, Onio,
and West Virginia. The New Hanpshire petition includes
sources in upw nd portions of the Ozone Transport Regi on and

in Subregions 1 through 7, which includes all or portions of
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Connecticut, Delaware, District of Colunbia, IIlinois,

I ndi ana, Kentucky, Maryland, Massachusetts, M chi gan,

M ssouri, New Jersey, New York, Onhio, Pennsylvania, Rhode

I sland, Virginia, West Virginia, and Wsconsin. Also, the
New Hanpshire petition includes a portion of eastern |owa
(which is part of Subregion 1) which EPA, in the proposed
NOx SIP call, proposed to determ ne did not nmake a
significant contribution to downw nd nonattai nnment probl ens.
The Vernont petition naned sources in upw nd portions of the
Ozone Transport Region and in all or portions of Illinois,

| ndi ana, Kentucky, M chigan, North Carolina, Onio,
Tennessee, Virginia, and West Virginia. Further, the
petition notes that it intends to cover additional
unidentified sources within an area extending 1000 m | es
Sout hwest of Vernont if EPA determ nes the sources to be
significantly contributing to Vernont. This broader
geographic area includes South Carolina and portions of

Al abama, Georgia, Mssouri, and Wsconsin. The Vernont
petition also includes a portion of eastern |owa which EPA,
in the proposed NOx SIP call, proposed to determ ne did not
make a significant contribution to downw nd nonatt ai nment
probl enms. The Pennsyl vani a petition nanmed Al abama, Ceorgi a,
II'linois, Indiana, Kentucky, M chigan, M ssouri, North
Carolina, Chio, South Carolina, Tennessee, Virginia, Wst
Virginia, and Wsconsin. However, the Pennsylvania petition
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al so named several States which EPA, in the proposed NOx SIP
call, proposed to determ ne did not nmake a significant
downwi nd contribution including: Arkansas, |owa, Louisiana,
M nnesota, and M ssissippi. The petition from Mai ne naned
source categories for sources in upwi nd portions of the
Ozone Transport Region and generally within all or portions
of Subregions 2, 3, 4, 6, and 7. The Maine petition
includes all or parts of the follow ng jurisdictions:
Connecticut, Delaware, District of Colunbia, Muryland,
Massachusetts, New Jersey, New York, North Carolina, Chio,
Pennsyl vani a, Rhode Island, Virginia, and West Virginia.

The Maine petition also identified New Hanpshire and Ver nont
as containing sources which contribute significantly to
nonattai nment in Maine, but in the proposed NOx SIP cal
these States were not found to nmake a significant

contri bution downw nd.

Al though there are differences between the petitions in
ternms of the sources naned as significant contributors, the
petitions have generally targeted NOx em ssions fromutility
and | arge non-utility (>250 mmBtu/H) fossil fuel-fired
boilers. In this regard, analyzing the contributions from
t hese em ssions categories (i.e. utility and | arge non-
utilities) is sonewhat conplicated because the subregional
nmodel ing in the proposed NOx SIP call quantifies the
contributions fromall man-nmade em ssions in each subregion,
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not just these categories. It is likely that the em ssions
fromthese categories produce downw nd contri buti ons which
are at |east roughly proportional to their relative anount
of em ssions, conpared to the total man-nmade em ssions in
the subregion. As shown in Table 1, NOx em ssions from

t hese categories conbined, range from 33 percent to 60
percent of the total 2007 projected NOx em ssions within
Subregions 1-95  Thus, the utility and large non-utility
em ssions conbined represent a relatively large portion of
total NOx em ssions wthin these nine subregions. The

col l ective contribution approach di scussed above suggests
that if total emssions in an upwind area are found to make
a significant contribution to doww nd nonattai nnment, then
t he individual conponents of the areas’ em ssions are
considered to be part of the significant contribution.

Thus, the subregional nodeling results are relevant to the
source categories identified in the petitions because these
categories are a | arge conponent of the total nman-nmade NOx
em ssions and are therefore expected to produce

contributions in proportion to their em ssions.

Not e that these subregions are inportant because all nan-
made em ssions in these subregions were found to nake |arge
and frequent contributions to downw nd nonattai nnent.
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Tabl e 1.

Percent of total
and large non-utility sources (OTAG 2007 Base

subregion NOx emtted by utility

Case).
Subr egi on Per cent
Subregion 1 39
Subregion 2 37
Subregion 3 46
Subregion 4 33
Subregion 5 60
Subregion 6 53
Subregion 7 39
Subregion 8 36
Subregion 9 39
Subregion 10 38
Subregion 11 29
Subregion 12 32
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Tabl e 2 provides the contributions to 1-hr and 8-hr
nonattai nnment in each of the petitioning States fromthose
upw nd subregi ons which (a) correspond to upwi nd areas naned
in the petitions and (b) contain States which were found to
make a significant contribution to doww nd nonattai nment in
the proposed NOx SIP call. These contributions are based on
zero-out nodeling of all man-made em ssions in the
subregion. Data are provided for the areas which have both
"monitored" violations and "nodel ed" concentrations
exceedi ng the NAAQS. This information was extracted from
Tables 11-10 and I1-12 in the proposed NOx SIP call. Note
that 2 ppb is the |ower range of the tabul ated
contributions, follow ng the conventi on adopted by OTAG
These results are discussed for each petition:

New York -- This petition nanmed sources in Subregions 2, 6,
and 7. The subregional nodeling results indicate a nunber
of contributions in the range of 5-10 ppb or nore from each
of these subregions to both 1-hr and 8-hr nonattainnment in
New York. Contributions of 15-20 ppb are predicted from
Subregion 7 to 1-hr nonattainment and from Subregions 2 and
7 to 8-hr nonattainnment.

Connecticut -- Subregions 2, 6, and 7 were naned as source
areas by Connecticut. For the both 1-hr and 8-hr

nonatt ai nnent, frequent contributions are predicted from
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each of these subregions. The magnitude of the
contributions ranges up to 15-20 ppb for 1-hr nonattai nnment
and up to 10-15 ppb for 8-hr nonattai nnent.

Pennsyl vania -- This petition named States which generally
correspond to Subregions 1, 2, 5, 6, 7, 8 and 9. O these,
Subregions 2, 5, 6, 7, and 8 contribute to 1-hr

nonattai nnent in Pennsylvania. The |argest and nost
frequent contributions are predicted to conme from Subregi ons
7 and 6, respectively. No contributions >2 ppb are

predi cted from Subregions 1 or 9. For 8-hr nonattai nnent,
the largest contributions are from Subregions 2, 6, and 7.
The magni tude of the contributions fromthese three
subregions is in the range of 15-20 ppb or nore. No
contributions to 8-hr nonattai nnent >2 ppb were predicted
from Subregi on 9.

Massachusetts -- This petition naned sources within a
portion of Subregion 6. However, no contributions >2 ppb
were predicted to 1-hr nonattainment fromthis subregion to
nonattai nnment in Massachusetts. Contributions to 8-hr
nonattai nment fromthis subregion were in the range of 2-5
ppb.

Rhode Island -- This petition also named sources within a
portion of Subregion 6. Contributions fromthis subregion

to 1-hr nonattai nnent were 5-10 ppb. The predicted
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contribution to 8-hr nonattai nment fromthis subregi on was
in the range of 2-5 ppb.

Maine -- O the five subregions (i.e. Subregions 2, 3, 4, 6,
and 7) which are associated with sources naned in Miine' s
petition, contributions to 1-hr nonattai nnment were predicted
from Subregions 3 and 4, with contributions to 8-hr
nonatt ai nnent from Subregions 2, 3, 4, and 7. The | argest
contributions were from Subregion 4 at 10-15 ppb for 1-hr
contributions and 15-20 ppb for 8-hr contributions. No
contributions were predicted from Subregion 6 to either 1-hr
or 8-hr nonattainnment.

New Hanpshire -- Subregions 1 through 7 are associated with
sources naned in the New Hanpshire petition. O these

subr egi ons, however, only Subregions 3 and 4 are predicted
to contribute >2 ppb to 1-hr nonattai nment with the | argest
contributions, >25 ppb, from Subregion 4. Subregions 2, 3,
and 4 are predicted to contribute >2 ppb to 8-hr

nonattai nment with contributions of 10-15 ppb from Subregi on
4.

Vernmont -- There is no current or predicted "nonattai nment”
in Vernont, based on 1993-1995 anbi ent nonitoring data

and/ or nodel predictions fromthe OTAG 2007 Base Case.

F. Results of Prelimnary Assessnent of Section 126

Petitions
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As indicated above, the purpose of this prelimnary
analysis is not to nake a proposed finding of "significance"
relative to the sources and/or source categories naned in
each petition. Rather, the intent is to identify the
contributions to 1-hr and 8-hr nonattainment in each State
based on informati on devel oped in the proposed NOx SIP cal
as part of the significant contribution determ nation. As a
whol e, the eight petitions cover sources in States within
OTAG Subregions 1, 2, 3, 4, 5, 6, 7, 8, 9, 11, and 12, as
well as in Massachusetts, New Hanpshire, Rhode Island, and
Vermont. O these, em ssions in States covered by
Subregions 1, 2, 3, 4, 5, 6, 7, 8 and 9 along with
Massachusetts and Rhode |sland were proposed, by EPA, to
make a significant contribution to doww nd nonattai nment in
the NOx SIP call

This prelimnary assessnent indicates that sources in
Subregions 2, 3, 4, 5 6, and 7 contribute to 1-hr
nonattai nnent in at |east one of the petitioning States.

The 16 States and the District of Colunmbia that are wholly
or partially wthin these subregions include: Connecticut,
Del aware, Illinois, Indiana, Kentucky, Maryland, M chigan,

M ssouri, New Jersey, New York, North Carolina, Onio,
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Pennsyl vani a, Tennessee’, Virginia, and Wst Virginia.
Based on these results, EPA's prelimnary assessnent

i ndicates that the source categories identified by the
petitions that are located within these 16 States and the
District of Colunbia nmake a significant contribution to
nonattai nnent of the 1-hr standard. |In addition, in the
proposed NOx SIP call, EPA proposed that Massachusetts and
Rhode I sl and be considered significant contributors to
nonattai nnment in downw nd States, including Maine and New
Hanmpshire. Accordingly, sources in these two States are
prelimnarily included in this assessnent as significant
contri butors.

Sources in Subregions 1, 2, 3, 4, 5, 6, 7, and 8
contribute to 8-hr nonattainment in at |east one of the
petitioning States. However, it should be noted that
sources in only Subregions 1, 2, 5, 6, 7, and 8 contribute
to 8-hr nonattainnent in one of the three petitioning States
(Massachusetts, Pennsylvania, and Vernont) that requested
EPA to make a finding under the 8-hr NAAQS. The 15 States
and the District of Colunbia which are wholly or partially
wi thin the subregions contributing to 8-hr nonattainment in

Pennsyl vania (i.e. subregions 1, 2, 5, 6, 7, and 8) and

"Tennessee is included because it is part of Subregions 5
and 6. Tennessee is also part of Subregion 9 which, based
on the subregional nodeling, does not contribute to 1-hr
nonattai nnent in any of the petitioning States.
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Massachusetts (i.e., subregion 6) and which were proposed to
make a significant contribution to doww nd nonattai nment in
t he proposed NOx SIP call are Del aware, CGeorgia® |Illinois,
| ndi ana, Kentucky, Maryland, M chigan, M ssouri, North
Carolina, GChio, South Carolina, Tennessee® Virginia, West
Virginia, and Wsconsin. The EPA' s prelimnary assessnment
i ndicates that the source categories identified by the
petitions that are |located within these States nake a
significant contribution to nonattai nnment of the 8-hr
standard (or interfere with maintenance of that standard) in
the petitioning States. Because there are no current or
predi cted nonattai nnent problens in Vernont, there are no
upwi nd source areas that are included in the prelimnary
assessnent of significant contribution due to the Vernont
petition.

As noted above, the petitioning States submtted
technical data in addition to the zero-out nodeling data

just described. The EPA is continuing to review the States

technical data, as well as other data relevant to the

8Georgia is included because it is part of Subregion 8.
Ceorgia is also part of Subregion 9 which, based on
subr egi onal nodeling, does not contribute to 8-hr
nonattai nnent in any of the petitioning States.

Tennessee is included because it is part of Subregions 5
and 6. Tennessee is also part of Subregion 9 which, based

on the subregional nodeling, does not contribute to 1-hr
nonattai nnent in any of the petitioning States.
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petitions, to devel op a proposed finding for each petition.

By conparison to the above section 126 analysis, in the
proposed NOx SIP call, EPA determ ned that sources in 22
States and the District of Colunmbia are significantly
contributing to 1-hr and 8-hr nonattai nnment problens. In
the proposed NOx SIP call, EPA considered nonattai nment
probl ens t hroughout the Eastern half of the United States.
In the section 126 rul emaking action, EPAis limted to
consi dering nonattai nnent problens in the 8 petitioning
States, which are all located in the Northeast.
I11. Prelimnary Assessnent of Em ssion Limtations and
Compl i ance Schedul es

The EPA is currently analyzing each of the section 126
petitions to determ ne whether to propose to grant the
States’ requests for findings of significant contribution or
to deny the petitions; as a result, EPA is not prepared to
propose a response at this tine. |f EPA does propose to
find that certain source categories described in one or nore
of the petitions significantly contribute to nonattai nnment
or interfere wth mai ntenance of an ozone standard in a
downwi nd State, then EPA would be authorized to propose new
control requirenents for those sources.

The EPA anticipates that any requirenments it may

eventual |y propose would resenble the controls described in
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the proposed NOx SIP call. As noted above, it is EPA's
prelimnary view that the NOx SIP call rul emaki ng overl aps
considerably wth EPA action on the section 126 petitions
because both are governed by the requirenents of section
110(a)(2)(D) with respect to ozone for a simlar geographic
region. The EPA intends to enploy the extensive analysis in
t he proposed NOx SIP call action, including the NOx Budget
Tradi ng Program (described in a supplenental rulemaking), in
devel opi ng any proposed renedy for the petitions. Thus, if
EPA were to propose to grant any or all of the section 126
petitions, EPA s response would include the proposal of a
cap-and-trade program The EPA expects to base any renedy
granted under section 126 on the assunption of a uniform
control level for the covered universe of sources, based on
the criteria delineated in Section II11.C.  The foll ow ng
sections outline the renedi es sought by petitioners and
di scuss how EPA woul d address the petitions if it were to
propose granting any or all of them
A.  Renedi es Recommended in Petitions

The eight petitions submtted to EPA collectively cover
the 23 jurisdictions naned by EPA in the proposed NOx SIP
call, as well as seven additional States that were not naned
(lowa, New Hanmpshire, Vernont, Arkansas, Loui siana,

M ssi ssippi, and M nnesota). This section focuses on the
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source categories nanmed in the petitions as significant
contributors and the requested relief sought by petitioners.
Several of these petitions reference the OITC NOx MU,
agreed to by eleven Northeastern States and the District of
Colunmbia to i npl ement NOx em ssions reductions across the
Ozone Transport Region (OTR). The OTC NOx MOU signatories
were Mai ne, New Hanpshire, Vernont, Massachusetts,
Connecticut, Rhode Island, New York, New Jersey,
Pennsyl vani a, Maryl and, Del aware, and the Di strict of
Col unmbi a. The OTC NOx MOU commits these States to reductions
i n ozone season NOx em ssions fromlarge utility and
i ndustrial conbustion sources through inplenentation of a
phased-in regi onwi de cap-and-trade program Specifically,
affected sources in the OIR are fossil fuel-fired boilers
and ot her indirect heat exchangers with a maxi numrated heat
i nput capacity of 250 mBtu/ hr or greater, and electric
generating facilities wwth a rated output of 15 negawatts
(MN or greater.
The OTC NOx MJU established em ssions reduction
requi renents for these sources in the OTR creating
em ssions budgets for 1999 (Phase Il) and 2003 (Phase I1I11).
(Phase | required the installation of reasonably avail abl e
control technology (RACT) by May 1995.) The requirenents

vary across three control zones in the region: an inner zone
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ranging fromthe District of Colunbia netropolitan area

nort heast to southeastern New Hanpshire (covering al

conti guous noderate and above nonattai nment areas), an outer
zone ranging out fromthe inner zone to western

Pennsyl vani a, and a northern zone which includes nmuch of
northern New York and northern New England (including nost
of New Hanpshire).

For Phase Il of the OIC NOx MOU, which begins in 1999,
sources in the inner zone are subject to em ssions reduction
requi renents based on the less stringent of an em ssion rate
of 0.20 pounds NOx per mllion British thermal units of heat
input (I b/mBtu), or a 65 percent reduction from 1990 NOx
| evel s; sources in the outer zone are subject to em ssions
reduction requirenents based on the | ess stringent of a 0.20
I b/mBtu rate, or a 55 percent reduction from 1990 NOx
| evel s; and sources in the northern zone nust adopt RACT
The Phase Il requirenments, which may be altered by a "m d-
course correction" based on new information such as refined
air quality nodeling, establish em ssions reduction
requi renents based on the lesser of a 0.15 | b/mBtu rate, or
a 75 percent reduction from 1990 | evels for sources in both
the inner and outer zones. Northern zone sources would face
em ssions reduction requirenents based on the | esser of a
0.20 I b/mMmBtu rate, or a 55 percent reduction from 1990
levels. In both Phase Il and IIl in all three zones,
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el ectric generating facilities |ess than 250 mBt u/ hr but
above 15 MW are subject only to a capping of em ssions at
1990 |l evel s for purposes of budget cal culation. However,
i ndividual States determ ne specific allocations for each
source fromtheir overall budget based on independent

all ocation fornulas, and thus the allocation for these
sources Wi ll not necessarily reflect this |level.

All of the section 126 petitions, except
Pennsyl vani a’ s, Massachusetts' and Rhode Island' s, naned
States in the OIR as significant contributors. However
only New Hanpshire and Mine requested relief beyond OTC NOx
MU requirenents fromsources in the OTR It may be noted
that the OTC NOx MU requirenents are not federally
enforceable at this tinme since these requirenments have not
been adopted into Sl Ps.

Tabl e 3 shows, by petitioner, the named source
categories, the nanmed geographic areas, and the requested
remedy sought by the petitioning States. Please note that
t he naned source categories are worded as they appear in the

petitions.
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TABLE 3. EPA' s Summary of Section 126 Petitions

St ate | Named Source Nanmed St ates | Request
Cat egori es

NY Fossil fuel-fired [Al or parts |Establish, at a
boil ers or of IN, KY, m ni mum em ssi on
i ndi rect heat M, NC OH, l[imtations and a
exchangers with a | TN, VA W. schedul e of
maxi mum heat Also lists conpl i ance
input rate of 250 |OIR States consistent with
mBt u/ hr or DE, MD, NJ, the OTC NOx MU,
greater and PA, but does |[and a cap-and-
electric utility not request trade program
generating relief.
facilities with a
rated out put of
15 MW or greater.

CT Fossil fuel-fired [Al or parts |Establish, at a
boil ers or other of IN, KY, m ni mum em ssi on
i ndi rect heat M, NC OH, l[imtations and a
exchangers with a | TN, VA W. schedul e of
maxi mum gr 0ss Also lists conpl i ance
heat input rate OTR St at es consistent with
of 250 mmBt u/ hr DE, MD, NJ, the OTC NOx MU,
or greater and NY, PA, but and a cap-and-
electric utility does not trade program
generating request
facilities with a |relief.

rated out put of
15 MW or greater.
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PA Fossil fuel-fired [AL, AR GA, Est abl i sh em ssion
i ndi rect heat L, IN, 1A limtations and a
exchange KY, LA M, conpl i ance
conmbustion units MN, M5, MO schedul e for a
wth a maxi num NC, OH, SC, cap- and-trade
rated heat input TN, VA, W, program requiring:
capacity of 250 W . a) seasona
mBt u/ hr or reductions of the
greater, and | ess stringent of
fossil fuel-fired 55% from 1990
electric basel i ne | evel s,
generating or 0.20 | bs/ mBt u,
facilities rated begi nni ng by My
at 15 MW or 1999;
greater. b) if necessary,

seasona
reductions of the
| ess stringent of
75% f rom 1990
basel i ne | evel s,
or 0.15 | bs/ mBt u,
begi nni ng by My
2003;

c) such additional
reductions as
necessary

begi nni ng i n 2005.

MA Electricity Parts of IN, [Establish
generating KY, OH, W. em ssi ons
pl ant s. Al so nanes [imtation of 0.15

sources in | bs/mMmBtu or 1.5
OTR St at es, | bs/ MMh and a
but does not |conpliance
request schedul e.

relief.

Rl Electricity Parts of IN, [Establish
generating KY, OH, W. em ssi ons

pl ant s.

Al so names
sources in
OIR St at es,
but does not
request
relief.

limtation of 0.15
| bs/ mMmBtu or 1.5

| bs/ MMh and a
conpl i ance
schedul e.
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El ectric
utilities and

st eam gener ati ng
units with a heat
i nput capacity of
250 mBt u/ hr or
greater.

Sour ces
within 600
m | es of

Mai ne’ s
ozone
nonatt ai nnen
t areas (al
or parts of

Est abl i sh
conpl i ance
schedul e and

em SSi ons
limtation of 0.15
| bs/ MmBtu for
electric utilities
and the OTC NOx

or greater and
potentially other
uni dentified
maj or sour ces.

Al so names
OIR sour ces,
but does not
request
relief.

NC, OH, VA, MU | evel of

W/, and OTR |control for steam
States CT, generating units,
DE, DC, MD, inamlti-state
MA, NJ, NY, cap- and-trade NOx
NH PA, R, mar ket system
VT) .

NH Fossil fuel-fired [Al or parts |Establish
i ndi rect heat of IL, IN, conpl i ance
exchange A, KY, M, schedul e and
conmbustion units MO, OH, VA, em ssion
and fossil fuel- W/, W. limtations no
fired electric Al so nanes | ess stringent
generating sources in t han:
facilities which OTR St at es a) Phase 11l OIC
emt ten tons of CT, DE, DC, NOx  MOU
NOx or nore per MD, MA, NJ, reductions; and/or
day. NY, PA RI. b) 85% reductions

from proj ected
2007 basel i ne;
and/ or

c) An em ssion
rate of 0.15

| bs/ mBt u.

VT Fossil fuel-fired [Al or parts |Establish
electric utility of I'L, IN em ssi ons
generating KY, M, NC [imtation of 0.15
facilities with a |OH TN, VA | bs/mmBtu or 1.5
maxi mum gr 0ss W. Also AL || bs/ MM and a
heat input rate GA A M conpl i ance
of 250 mmBt u/ hr SC, W schedul e.
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The petitions vary sonewhat with regard to the universe
of sources they nane as significant contributors to their
ozone problem Three of the petitioning States -- New York,
Connecticut, and Pennsylvania -- nanme the sanme universe of
sources covered by the OTC NOx MOU. New Hanpshire nanes
fossil fuel-fired indirect heat exchangers and electric
generating facilities as well, but uses a tonnage
applicability cut-off to include only sources that emt ten
tons or nore of NOx per day. Massachusetts and Rhode | sl and
name "electricity generating plants"” as the universe
requiring controls, without namng a specific size cutoff.
Finally, Vernont nanmes fossil fuel-fired electric generating
facilities of 250 nmmBtu or greater.

The petitions also vary regarding the renedy requested.
Though all of the petitions request that EPA inpose controls
internms of various emssions limtations, four of the eight
petitions - New York, Connecticut, Pennsylvania, and Miine -
al so request that a trading programwth a cap, or en ssions
budget, be established to inplenent these controls.
Massachusetts, Rhode |sland, and Vernont request that
[imtations be established for all nanmed sources at 0.15
| bs/mMmBtu, which is the level of control for electric
generating facilities used to cal culate the budget in the
proposed NOx SIP call. Maine requests an em ssion
[imtation of 0.15 Ibs/mBtu for nanmed electric utilities,
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but the OTC NOx MU | evel of control for naned steam
generating units. New Hanpshire requests em ssion
limtations no |l ess stringent than the Phase [1l OIC NOx MU
reductions, and/or 85 percent reductions from projected 2007
baseline, and/or an em ssion rate of 0.15 | bs/mBtu. New
Yor k, Connecticut and Pennsylvania all request that
em ssions limtations consistent wwth the OTC NOx MOU be
i nposed on naned sources, but only Pennsylvania specifies
the outer zone requirenents; neither Connecticut nor New
York specifies a zone. The level of reduction requested for
2003 in these three petitions specifying basic OTC NOx MOU
requi renents appears to be less stringent than that in the
petitions requesting 0.15 | bs/mMmBtu, since the renedy
requested would all ow sources the option to inplenent the
| ess stringent of a percentage reduction or an em ssion
rate. In terns of smaller sources naned by these three
States, Pennsylvania s petition appears to seek sonmewhat
nmore reductions than the OTC NOx MOU by requiring the sanme
em ssion level for electric generating facilities |less than
250 mBt u/ hr and greater than 15MNas for |arger units.
Bot h Connecticut and New York appear to be aligned with the
OTC NOx MU in seeking only a capping of em ssions at 1990
| evel s for these smaller sources.

New Yor k, Connecticut and Pennsyl vania recomend a date
for the inplenentation by sources of control requirenents:
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the OTC NOx MOU schedul e of conpliance, including its
phased-in controls and inplenentation dates of 1999 and
2003. The remaining States request that EPA establish a
schedul e of conpliance requiring sources to conply with
emssion limtations as expeditiously as practicable.

B. EPA s Analytic Approach

| f EPA proposes to grant a section 126 petition, and
t her eby proposes to find that identified sources either
contribute significantly to nonattainment or interfere with
mai nt enance in the petitioning State, EPA intends to propose
em ssions reduction requirenents for those sources. The EPA
woul d not, however, propose controls on sources other than
those naned in the petitions under section 126.

To determne the | evel of requirenents to propose, EPA
intends to consider the renedies described in the petitions
(see I'll.A of this section), relevant coments received in
a tinely manner on today’s notice, the availability and cost
ef fectiveness of potential control neasures, the anbient
i npact of the control neasures, OTAG s recomendations, and
the simlar efforts EPA is already undertaking to address
the transport problemin the proposed NOx SIP call.

I n devel opi ng proposed budgets for States as part of
the proposed NOx SIP call, EPA assuned the application of a

uni form NOx em ssion rate of 0.15 | b/mBtu to projected
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electricity generating activity levels at large electric
generating devices, and 70 percent control for other |arge
stationary sources. The EPA' s rationale for assum ng these
control levels is explained in the proposed NOx SIP call,
and i s based upon cost effectiveness, OTAG recomendati ons,
the collective contribution approach described in the NOx
SIP call notice, equity concerns, EPA's air quality nodeling
approach, and concerns over em ssions shifting (62 FR
60342) .

The EPA believes that it needs to coordinate and
integrate the proposed NOx SIP call and the section 126
rul emaking to the greatest extent possible in order to
reduce the possibility that affected sources would be faced
wi th inconsistent or conflicting control requirenents and
deadl ines. Such inconsistency could hanper the sources’
abilities to plan and achi eve the needed reductions as cost-
effectively as possible. Further discussion of the proposed
integration of these two efforts is included in Section
V. B.

The EPA believes that pronoting consistent requirenents
anong the States affected by the NOx SIP call and the
section 126 rul emaking would greatly facilitate
participation in a common tradi ng programto address the
transport problemon a regional scale. Therefore, EPA
anticipates that any section 126 proposed rul emaking w ||
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attenpt to coordinate the schedules for the SIP revisions,
and the inplenentation of reductions required under the
proposed NOx SIP call, with the schedule for conpleting the
rul emaki ng on the section 126 petitions in accordance with
t he consent decree proposed by the petitioning States and
EPA.

In determ ning the appropriate control requirenents to
propose in response to the granted section 126 findi ngs, EPA
woul d use the sanme cost effectiveness approach that it used
in the proposed NOx SIP call with respect to stationary
sources. In the upcom ng proposed rul emaking for the
section 126 petitions, EPA intends to present anal yses
conducted for the proposed NOx SIP call regarding the
feasibility, performance, and cost of NOx controls, and
factor this into the control |evel recomendation. The
application of this control |evel would determ ne the
al l ocati on of NOx al |l owances each source woul d receive under
a trading program

The EPA's prelimnary assessnent is that it would
propose the control levels assuned in formulating the
budgets for the proposed NOx SIP call in response to the
section 126 petitions. |In addition, EPA's prelimnary
assessnent is that it would propose the full 3-year period

for sources to inplenent those controls. Conmments are
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sought on these approaches, as indicated in Section IV of
today’s noti ce.

Al'so in the proposal, EPA intends use the Integrated
Pl anni ng Model (IPM to explore the cost of achieving
em ssion | evels anong sources affected by the section 126
rul emaki ng. The EPA uses the IPMto eval uate the em ssions
and cost inpacts expected to result fromthe requirenents of
the proposed NOx SIP call on the electric power generation
sector. The IPM has been used for over 10 years to address
a wi de range of electric power nmarket issues, including
envi ronmental policy and conpliance planning, and under goi ng
frequent and extensive review and validation. The EPA has
used I PM for many analytic efforts, nost recently as a tool
to anal yze alternative tradi ng and banki ng prograns during
t he OTAG process in 1996 and 1997, and to anal yze the
econom ¢ i npacts of the proposed NOx SIP call.

C. Intent to Inplenent Controls Through Cap-and-Trade

Pr ogram

A cap-and-trade programis expected to be the nost
cost-effective approach to achi eving any em ssions
reductions required under section 126. Under such a
program the sources for which EPA proposes a positive
finding would be limted to specified anbunts of em ssions

as a group, but would be authorized to trade em ssions.

49



Four of the eight petitioning States (New York, Connecticut,
Pennsyl vani a, and Mai ne) requested that EPA establish such a
trading programto inplenent the required reductions. The
EPA is proposing a franmework for a cap-and-trade programin
a supplenental notice to the proposed NOx SIP call to
facilitate cost effective achi evenent of the proposed
reductions, ("Purpose of the NOx Budget Trading Progrant and
"Benefits of Participating in the NOx Budget Trading
Program). |If one or nore of the section 126 petitions are
granted, a renedy can be integrated with this program
consolidating the two actions and | owering the cost of
conpl i ance.

The EPA anticipates defining all the program el enents
for a cap-and-trade programin the proposed rul emaki ng for
the section 126 petitions, including a |ist of covered
sources, nonitoring requirenents for these sources, an
al | ownance al |l ocati on net hodol ogy, source-specific NOx
al l omance allocations for the initial control period, timng
of the program and permtting requirenents.

V. Legal and Policy |Issues
A. Issues Involving Significant Contribution

As discussed earlier in Sections |.Aand I.C. of this

notice, both the section 126 petitions and proposed NOx SIP

call are prem sed on a violation of section 110(a)(2)(D) of
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the CAA. This section requires that SIPs prohibit em ssions
that contribute significantly to nonattai nment or that
interfere with mai ntenance downwi nd®. Because of the link
bet ween section 126 and section 110, EPA should use simlar
criteriain its analysis for each case.

As described in the proposed NOx SIP call and earlier
in this notice, EPA used a "weight of evidence" approach in
determ ni ng whet her sources in one State significantly
contributed to ozone nonattai nment in another State. This
approach applies nultiple factors which focus on em ssion
quantities and air quality inpacts, as well as, under
certain formul ations, control costs. It is EPA's intent to
use this sanme "wei ght of evidence" approach in determning
whet her or not to grant any of the section 126 petitions.

The EPA is soliciting comrent on whether there is any
reason why it should rely on a different approach and, if
so, what that approach should be. It should be noted that
EPA is not soliciting conment on the issues of significant
contribution discussed in the proposed NOx SIP call. It is
only asking for comment on whether or not the sanme approach

shoul d be used in evaluating the section 126 petitions.

PAs indicated earlier, it is EPA's prelinmnary
interpretation that the cross reference in section 126(b) to
section 110(a)(2)(D) should be treated as a cross reference
to sentence (i) of the provision, which includes the
significant contribution test.
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Addi tionally, EPA is asking for comment on whether it
shoul d focus on the contributions to the downw nd areas of
named sources in a each petition, considered by thenselves,
or whet her EPA shoul d consider the nanmed sources in one
petition in conjunction with the named sources in all the
ot her petitions under a type of "collective contribution”
approach. In the latter case, even if the em ssions from
the named sources in a single petition have a relatively
m nor inpact on downw nd areas, the em ssions may be
considered significant if they are considered as part of a
broader set of em ssions fromall the sources nanmed in al
the petitions, which together have a | arger inpact on the
same downw nd areas
B. Issues Involving Tradi ng

The EPA is proposing the framework for a cap-and-trade
programin its supplenmental notice to the proposed NOx SIP
call. As noted previously, EPA believes a trading program
shoul d be part of any renedy it proposes in response to the
section 126 petitions. At this tinme, EPAis not prepared to
define the scope of the trading programit would propose in
response to the section 126 petitions, but would like to
solicit coment on sone inportant issues regarding trading
program devel opnent .

First, EPA believes that when a petition identifies as
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significant contributors both naned sources and generally
identified source categories, EPA nmay make findings of
significant contribution, apply controls, and inplenment a
trading program wth respect to all sources within those
source categories in geographic areas naned in the
petitions. Second, EPA foresees that the proposed response
to the section 126 petitions would resenble the proposed NOx
Budget Tradi ng Programin EPA's suppl enental proposed NOx
SIP call and that the two efforts could be integrated into
one comon trading program Under this common trading
program sources subject to controls under the section 126
rul emaki ng, or sources in States choosing to participate in
the NOx Budget Trading Programin response to the NOx SIP
call, or sources in States subject to a Federal

i npl enentation plan (FIP) under the NOx SIP call, could
trade with one another under a regi onwi de NOx cap. The EPA
solicits cooments as to whether the trading programthat EPA
woul d propose in response to the section 126 petitions
shoul d be essentially the sane tradi ng program proposed by
EPA in its proposed NOx SIP call, and whether there are any
reasons why the prograns should not be integrated.

In order to address the ozone transport problemin the
nost cost-effective manner, EPA believes one trading program
can and shoul d be established in response to both the final
NOx SIP call and the section 126 petitions. The EPA
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believes that there are two principal criteria that sources
must neet to be eligible to participate in a cap-and-trade
program as stated in the supplenental notice for the
proposed NOx SIP call. The first criterion requires that
sources be able to account accurately and consistently for
all of their emssions to ensure the trading program goal of
mai ntai ning em ssions within a cap. The second criterion
for participation in a trading programis the ability to
identify a responsible party for each regul ated source who
woul d be accountable for denonstrating and ensuring
conpliance with the programs provisions. The EPA solicits
comment on these, or additional, criteria that should be
considered. Assumng that these criteria are net, and
consi stent control levels are used in setting em ssion
requirenents for the affected sources, EPA supports the
establ i shment of a common trading programfor all sources in
States subject to the final NOx SIP call who hold EPA-
approved SIPs and choose to participate, and all sources
subject to any section 126 renedy established by EPA. The
EPA woul d adm nister this common trading programin

coll aboration with affected States. The EPA anticipates
proposing to establish the geographi c boundaries of the
comon trading program as those States submtting SIPs in

response to the final NOx SIP call or subject to FIPs and/or
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t he sources in geographic areas for which EPA nmakes a
finding for the section 126 petitions.

A common trading programintegrating the NOx Budget
Tradi ng Program and the section 126 actions woul d
necessarily include those source categories in States for
whi ch EPA makes a finding in the section 126 process,
sources located in States that are both nanmed in the final
NOx SIP Call and which choose to participate in the NOx
Budget Trading Program as well as sources subject to a FIP
States choosing to participate through the NOx SIP cal
woul d be required to include a core group of sources in the
tradi ng program but would be provided the option to include
addi tional stationary source categories, and certain
qual i fying individual stationary sources woul d be provi ded
the opportunity to opt in. Sources subject to section 126
findings would be required to participate in the common
tradi ng program under EPA's section 126 authority. However,
EPA does not believe that section 126 provi des EPA authority
to make findings or require controls beyond the naned
sources or source categories in the petitions. The EPA
seeks coment on this issue of whether it may include
addi tional sources beyond the naned sources or source
categories in the petitions through the section 126 renedy.
Specifically, EPA requests coment on whether the sources
EPA includes in the comon tradi ng program under the section
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126 petitions should be confined to source categories in
geogr aphic areas for which petitioning States request, and
EPA grants, a finding of significant contribution. 1In the
alternative, EPA requests comment as to whether additional
sources not naned in a petition, but located in a State
where a finding is made under section 126, should be able to
voluntarily participate in a trading programrenedy.

Further, EPA requests comment on whether such a trading
program may i nclude sources in other States subject to the
NOx SIP call.

Because sources may be included in the common trading
program t hrough one of three possible nechanisns (section
126 petitions, NOx SIP Call, and FIP), the sources included
in the trading programfor purposes of the NOx SIP call may
vary from sources included for purposes of the section 126
remedy. The EPA solicits conmment as to whether this is
probl ematic for integration concerns.

The EPA does not anticipate that a tradi ng program
desi gned for sources subject to the final NOx SIP call and
the section 126 petitions for which EPA nmakes a finding
coul d be expanded geographically to include sources in
geogr aphi c areas not subject to requirenents under either
program The EPA solicits comment on this prelimnary view

The effect of NOx emi ssions on air quality in downw nd
nonatt ai nnent areas depends, in part, on the distance
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bet ween sources and receptor areas. Sources that are closer
to the nonattai nment areas tend to have nmuch larger effects
on air quality than sources that are far away. |In light of
this and as discussed in Section IV.C, the EPA plans to
eval uate alternative approaches, other than one based on the
application of uniformcontrols, in devel oping the
rul emaki ng proposal .

The Agency solicits comments on whet her a trading
program shoul d factor in differential effects of NOx
em ssions in an attenpt to strike a bal ance between
achi eving the cost savings froma broader geographic scope
of trading and avoiding the adverse effects on air quality
that could result if the geographic domain for trading is
i nappropriately large or trades across areas are not
appropriately adjusted to reflect differential environnental
effects. The EPA coul d consider establishing "exchange
rati os" for tons traded between areas. The |arge nunber of
areas in the petitioning States that are violating the
standards and the several different weather patterns
associated wth summertime ozone pollution episodes
conplicate the devel opnent of a stable set of trading
ratios. Alternatively, the Agency coul d consider
establ i shing subregions for trading within the geographic
area that may ultimately be subject any section 126 fi ndings
and apply a discount to or prohibit trades between regions.

57



The Agency solicits coments on this issue.
C. Cost-Effectiveness |ssues

Where EPA proposes to grant a section 126 petition and,
therefore, also to propose control neasures, it plans to use
the cost-effectiveness approach used in the proposed NOx SIP
call action with respect to stationary sources. This
approach focuses on the selection of reasonable, cost-
effective control neasures and the application of uniform
controls. Further, as in the proposed NOx SIP call, EPA
pl ans to propose to require sources in upw nd areas to
decrease em ssions through cost-effective controls that
conpare favorably, at least qualitatively, with the costs of
controls dowmw nd and that reduce ozone | evels downw nd.

However, the effect of NOx em ssions on air quality in
areas violating the ozone air quality standard depends, in
part, on the di stance between sources and receptor areas.
Sources that are closer to areas violating the air quality
standards tend to have |larger effects on air quality than
sources that are far away. |If there is a significant
variation in the contribution of emssions in different
subregi ons within the geographic area that nay be subject to
any section 126 findings, alternative approaches to
devel opi ng a renedy, other than one based on the application

of uniformcontrol nmeasures, will be evaluated. On the
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ot her hand, the |arge nunber of nonattainment areas in the
States that filed petitions and the several different

weat her patterns associated with sunmertime ozone pollution
epi sodes shoul d al so be consi dered when eval uating a

subr egi onal approach. The EPA plans to evaluate alternative
approaches at |evels bel ow and above the levels used in the
cal cul ation of the budgets in the proposed NOx SIP call as
wel | as regional approaches that apply different control

| evel s to different geographic regions.

The EPA is soliciting coment on approaches for the
section 126 control renedy that factor in the differential
effects on air quality in areas violating the standard.
Comrent s advocating alternative approaches woul d be nobst
hel pful if they set forth concrete proposals on what
anal ysis should formthe basis of the renedy. For exanple,
sone have suggested an approach that would attenpt to
quantify nore explicitly the cost-effectiveness of em ssions
reductions in terns of inprovenents in anbient ozone
concentrations in areas violating a standard (neasures, for
exanpl e, as cost per popul ati on-wei ghted changes in parts
per billion peak ozone concentration) taking into account
the |l ocation of control neasures through subregional
nodel i ng.

The EPA invites comment on whether the criteria for
cost effectiveness applied in any section 126 petition
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deci sion should be the sane as the criteria used in the
proposed NOx SIP call action; or whether the criteria should
be different because, for exanple, there are fewer sources
involved in the section 126 petitions than in the proposed
NOx SIP call. (The EPA is not asking for coment, in this
notice, on the issue of cost effectiveness as it applies to
the proposed NOx SIP call, but only on whether the approach
taken in the proposed NOx SIP call is appropriate for the
section 126 action.) Simlarly, EPA invites conment on

whet her to consider the cost effectiveness of controls for
sources naned in a single petition or whether EPA should

| ook at the collective cost effectiveness of controls for
all the sources nanmed in all the petitions which EPA may
propose to grant. In both cases, even if sonme sources’

em ssions reduction requirenents taken by thensel ves are not
cost effective, EPA believes that these controls may be
considered cost effective if they are part of a set of
controls which, when taken as a whol e, are considered cost
effective.

The EPA al so invites comments on whether and to what
extent cost effectiveness should differentiate between | arge
and small sources within a specific source category.
Specifically, EPA notes that its proposed NOx SIP cal
included a cutoff of 25 MM for utility boilers and 250
mBtu for non-utility boilers; units bel ow these cutoffs
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were not included in em ssions decrease cal culations for the
statew de budgets. Because certain petitions suggest
controlling 15-25 MA¢ generators, and one suggests
controlling all electric generators, EPA specifically
invites coment on the cost effectiveness of these requests.

As a prelimnary matter, EPA antici pates making
determ nations as to cost effectiveness through the sane
approach as discussed in the proposed NOx SIP call.
Specifically, EPA would enploy the followng steps in
proposing the control levels: First, EPA would conpile a
list of available NOx control neasures for the various
em ssions sectors nanmed in the petitions. For the control
measures on this list, EPA would estinmate the average cost
ef fecti veness of those controls. The average cost
effectiveness is defined as the cost of a ton of reductions
fromthe source category based on full inplenentation of the
proposed controls, as conpared to the pre-existing | evel of
controls.

Second, EPA woul d determ ne the average cost
effectiveness of a representative sanple of recently
proposed and adopted State and Federal controls. The EPA
bel i eves that the average cost effectiveness for neasures
that would formthe basis of the renedy to the petitions
shoul d be conparable to the average cost effectiveness of
those controls recently proposed and adopted. Third, EPA

61



woul d use this information to determ ne which controls may
be appropriate to propose as the renedy for any petitions
that are proposed to be granted. Fourth, EPA would
determ ne that the proposed control s--or generally
conparabl e |l evels--result in an adequate |evel of anbient
reducti ons downw nd. The EPA used this approach to propose
the I evel of control assunmed in the proposed NOx SIP call.
The EPA solicits comments on whet her this approach should be
changed in the section 126 rul emaki ng.
D. Legal Issues

The EPA al so solicits coment on a series of issues
concerning the legal interpretation of section 126(b) and
associ ated provisions. Section 126(b) provides that a State
may petition EPA for a finding that specified sources in
other States emt air pollutants "in violation of the
prohi bition of section 110(a)(2)(D)(ii) of this title or
this section.”™ Section 110(a)(2)(D) provides the
requi renent that a SIP contain adequate provision:

(1) prohibiting, consistent with the provisions of

this title, any source or other type of em ssions

activity wwthin the State fromemtting any air

pol lutant in amounts which will --

(I') contribute significantly to nonattai nnment
in, or interfere wth maintenance by, any other
State with respect to [any] national . . . anbient

air quality standard, or

(I'1) interfere with neasures required to be
included in the applicable inplenmentation plan for
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any other State under part Cto prevent

significant deterioration of air quality or to

protect visibility.

(1i1) insuring conpliance with the applicable

requi renents of sections 126 and 115 (relating to

interstate and international pollution abatenent).

One issue is whether the cross-reference in section
126(b) to "section 110(a)(2)(D)(ii)" is valid, or instead
shoul d be considered to be a typographical error that should
be read to refer to section 110(a)(2)(D)(i). The EPA has
offered this view in general and prelimnary gui dance.
(Nichols Letter cited earlier in Section |.B.)

Sone have argued that section 126(b) should be read
literally, and that this reading would require EPA to deny
the petitions submtted to date on grounds that section 126
allows a State to file a petition with EPA only to force
other States to neet the requirenents of section 126 itself,
(i.e., the requirenent in section 126(a) that SIPs include
provisions to require new and nodified major stationary
sources to give preconstruction notification to nearby
States under certain circunstances). (Letter fromHenry V.
Ni ckel, et.al, Counsel for the Utility Air Regulatory G oup
to Carol M Browner, Adm nistrator, U S. EPA Novenber 21
1997 (UARG Letter); Letter fromBetty D. Montgonery,

Attorney Ceneral of Chio, et.al, to R chard Wl son, Acting

Assi stant Administrator for Air & Radiation, U S. EPA
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Novenmber 5, 1997 (letters included in the docket to this
rul emaki ng) .)

| f the proper interpretation of section 126(b) is that
the cross-reference represents a typographical error, an
i ssue arises as to what the appropriate cross-reference
shoul d be. The EPA has offered the view, in general and
prelimnary gui dance, that the proper cross-reference should
be to section 110(a)(2)(D)(i) (Nichols Letter). Sone have
argued that the appropriate cross-reference should be to
section 110(a)(2)(D(i)(11), and not section
110(a)(2) (D) (i) (I)(UARG |l etter). The effect of this reading
would be to limt section 126 petitions to cases in which
the upwi nd sources are adversely affecting (i) clean areas
under the prevention of significant deterioration
requi renents of part C of Title | of the CAA or (ii)
visibility.

A further issue arises as to the interpretation of the
requi renment of section 110(a)(2)(D)(i) that the "SIP contain
adequat e provisions prohibiting, consistent with the
provisions of this title," sources fromemtting air
pollutants in amounts that contribute significantly to
nonat t ai nnent probl ens downwi nd. Sone have argued that the
phrase "consistent with the provisions of this title" should
be interpreted to limt the requirenments inposed with
respect to sources in a contributing State to the control
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requi renents that the petitioning State denonstrates would

be necessary to allow the petitioning State to reach

attai nment of the NAAQS after the petitioning State

i npl ements the applicable requirenents under section 182

(requirenments for nonattai nnent areas), and under sections

176A and 184 (transport region provisions). The EPA

solicits conments on each of the issues of interpretation
noted earlier.

Addi tional |egal issues, which assune that section
126(b) should be read to authorize EPA to grant the
petitions if they have an adequate technical basis, concern:
. Whet her, if EPA grants a section 126 petition, EPA may

al l ow sources a period |longer than 3 years fromthe
date of granting the petition to inplenent required
controls under section 126(c).

. Whet her adm ni strative conplexity is an appropriate
factor to consider in determ ning whether to grant a
petition with respect to certain sources, so that EPA
woul d have the discretion to determne not to grant a
finding with respect to, for exanple, smaller sources
that woul d be adm nistratively conplex for EPA to
regul ate.

. Whet her EPA shoul d eval uate each of the section 126

petitions under both the 1-hr ozone NAAQS and the 8-hr
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ozone NAAQS or whether EPA should Iimt its evaluation
of the 8-hr standard only to those petitions which cite
the 8-hr standard as a basis for their petition.

Whet her EPA has the authority to eval uate petitions
under the 8-hr standard in light of the fact that EPA
has not yet designated areas under the 8-hr standard or
required SIP revisions under that standard.

Whet her EPA, in determ ning whether sources are
significant contributors to nonttainnment problens
downwi nd, nmay consi der the inpact of upw nd sources
named in a petition on only the petitioning State, or
whet her EPA may consider the inpact of upw nd sources
named in one petition on other petitioning States (or
non-petitioning States).

Schedul e for Rul emaking Action on Section 126 Petitions

As discussed in the Section | Background, the eight

petitioning States have sued EPA to establish a schedule for

rul emeki ng on the section 126 petitions, and EPA and those

States have filed with the court a proposed consent decree.

The EPA took comrent on the proposed consent decree under

section 113(g) of the CAA and is considering those coments.

The EPA has not asked the court to | odge the consent decree.

Section 2(b) of the proposed consent decree requires

that EPA publish in today’s ANPR "the schedule set forth in
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[the] consent decree for finalizing action on the section
126 petitions, including the date and | ocation of the public
hearing."

The proposed consent decree sets forth the rel evant
schedul e as foll ows:

3. EPA w Il publish in the Federal Reqgister a

notice of proposed rul emaki ng regarding the
section 126 petitions no | ater than Septenber 30,

1998. . ..

5. a. EPAwIIl take a final action on the
section 126 petitions no later than April 30,
1999.

b. Unless EPA takes the final action
described in paragraph 6, as to each individual
petition, EPA's final action will be to --

(1) Gant the requested finding, in whole or
part; and/or

(1i) Deny the petition, in whole or part.

c. Unless EPA denies a petition in whole,
its final action wll include promul gation of the
Proposed Renedy for sources to the extent that a
requested finding is granted with respect to those
sour ces.

6. EPA shall be deened to have conplied with the
requi renents of Paragraph 5(a) if it instead takes
a final action by April 30, 1999, that --

a. Makes an affirmative determ nation
concerning the technical conponents of the
"contribute significantly to nonattai nnent" or
"interfere wth maintenance" tests under CAA
section 110(a)(2)(D(i), 42 U S.C sec.
7410(a) (2) (D) (i);

b. Further provides that--

(1) |If EPA does not issue a proposed
approval of the relevant upwind State’'s SIP
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revision (submtted in response to the NOx SIP

call) by Novenber 30, 1999, then the finding wll

be deened to be granted as of Novenber 30, 1999,

w t hout any further action by EPA

(ii1) If EPA issues a proposed approval of

said SIP revision by Novenber 30, 1999, but does

not issue a final approval of said SIP revision by

May 1, 2000, then the finding will be deenmed to be

granted as of May 1, 2000, without any further

action by EPA;

(rit)lf EPA issues a final approval of said

SIP revision by May 1, 2000, EPA nmust take any and

all further actions, if necessary to conplete its

action under section 126, no |later than My 1,

2000; and

c. Promul gates the Proposed Renedy for

sources to the extent that an affirmative

determnation is made with respect to those

sour ces.

A public hearing on the future proposed rul emaki ng on
the section 126 petitions will be held on Cctober 28 and 29,
1998 at the EPA Auditoriumat 401 M Street SW Washi ngton,
DC, 20460. The oral testinonies, as well as all witten
coments received during the comment period for the proposed
rul emeking, will be considered in the devel opnment of the
final rul emaking.

VI. Inpact on Small Entities.

The Regul atory Flexibility Act (RFA), 5 U . S.C. 601 et
seq., provides that whenever an agency is required to
publish a general notice of proposed rul emaking, it nust
prepare and make available a regulatory flexibility

anal ysis, unless it certifies that the proposed rule, if
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promul gated, will not have “a significant econom c inpact on
a substantial nunber of small entities.” 1d., section
605(b) .

No such requirenments or certification apply in the case
of an advance notice of proposed rul emaki ng. However, in
accordance with section 609(a)(1) of the RFA, EPA is today
notifying the public that if EPA grants the findings
requested by the petitioning States, the controls that EPA
woul d pronul gate may have a significant econom c inpact on a
substantial nunber of small entities. Accordingly, EPA has
begun an informal outreach process to work with the Smal |
Busi ness Adm nistration (SBA), the Ofice of Managenent and
Budget (OVB), and a nunber of small-entity representatives.
On April 14, 1998, EPA held a neeting in Washington, D.C. to
provi de an opportunity for small-entity representatives to
provi de advice and recomendations and to join in a
di scussion of the issues related to small-entities.
Representatives from SBA and OVMB al so participated in the
meeting. |If this outreach and further analysis show t hat
EPA' s action appears likely to have a significant adverse
i npact on a substantial nunber of small entities, EPA would
t hen convene a Federal Small Business Advocacy Panel for
this rul emaki ng under the Smal | Busi ness Regul atory
Enf or cenent Fairness Act (SBREFA). The EPA woul d exam ne
such issues as the nunber of small entities likely to be
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affected by the rule; the associated conpliance, reporting
and recordkeepi ng burdens; Federal rules which m ght
duplicate, overlap, or conflict with the rule; and
alternative conpliance strategi es and approaches that would
help to mnimze any significant econom c inpact on snall

entities.

Dat ed:

Carol M Browner,

Adm ni strat or
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